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 President’s Notes 
Ernie Lewis, KACDL President, can be reached at ernie.lewis@gmail.com  Hello Goodbye 

  
Hello Donna Brown!  I am delighted to welcome Donna Brown as KACDL’s new Executive Director.  She began May 1st and has jumped in with both feet.  Donna brings a wealth of experience to the job.  After receiving a paralegal degree from UofL, Donna spent 4 years in the Louisville Metro Public Defender’s Office.  I was impressed how twelve years later everyone who worked with Donna at that office had high praise for her competence and enthusiasm.  She left that office to begin raising her family. She has been highly involved in her children’s education, chairing a successful Read-a-thon fundraiser for which she received a Parent Power Award.  She is now in a position to continue her first priority, raising her family, while also returning to the work force as the Executive Director of KACDL.  Donna has jumped in with both feet in her first six weeks.  She has pulled off coordinating the video seminars, while at the same time orienting herself to the job.  She was charged by the board with researching new membership software and making a decision about whether to purchase it.  She has done so and has now immersed herself in this new task.    Donna grew up in Hardin County, Kentucky, lived in Louisville for 8 years, 3 years in Tennessee, and finally 8 years in Northern Kentucky.  She is married to Keith Brown and they have two kids, one a 6th grader and one a 2nd grader.    Donna can be reached at director@kacdl.net.     Thanks and goodbye Heather Drake.  While we welcome Donna, we also say goodbye to my dear niece, Heather Drake.  Heather served KACDL well as Executive Director for the past year.  She had to leave when she was placed on bed rest to await the arrival of her third child.  I am pleased to report that baby Henry was born on May 10th and that Heather and Henry are both doing well.  She will be returning to work at DPA as a capital mitigation specialist.  Thank you, Heather, for your work with KACDL!  Ernie Lewis KACDL President   
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.    KY Criminal Justice Reform: the time is now                 
Ed Monahan, public advocate, can be reached at: ed.monahan@ky.gov or 502-545-8230 
  
 
 
 
On February 21, 2006 then State Auditor Crit Luallen issued a report and a press release titled, Taxpayers Paying too Much for County Jails Offers Recommendations for Cost Savings and Improved Management. The release stated:   

“Taxpayers are paying too much for county jails” State Auditor Crit Luallen said today as she released the first ever comprehensive analysis of spending by each of Kentucky’s 120 counties.   The two-volume 504-page report, which was based on surveys and personal interviews with each county jailer and treasurer, offered specific recommendations on cost savings and improved management.   
The report shows that county jails accounted for a total expenditure of $244 million in fiscal year 2005. Nearly 50% came from county fiscal courts and 32% came from state government.  In 2004 Kentucky had the fifth highest percentage growth in inmate population.  Kentucky also ranked second in the number of state and federal inmates that are held in county jails.   
The report uncovered a wide range of costs in operating county jails, from under $20 per inmate per day to over $80. A dozen counties are spending between 30% and 45% of their entire general fund to support the cost of their jail. 
“This report found that management challenges result from the very structure of the jail system in Kentucky.  The current system  
 
 

 
 
 
 
 
prohibits a statewide strategy for improved efficiencies and cost savings, and results in an imbalance in geographical distribution of facilities and unfair cost shifting to some local governments.  Therefore the most important recommendation we make is that Kentucky must begin the process of establishing a unified corrections system.  To achieve the most efficient and fair administration of the county jail system ultimately will require all state prison and jail facilities under the control and direction of the Kentucky Department of Corrections.”  Luallen said. 
Auditor Luallen noted that the current budget crisis Kentucky faces would prohibit the immediate merger of county jails into the Department of Corrections.  “I recommend we begin planning toward a unified system and develop a phased-in approach.  But in the meantime we should take action to get current costs under control.” she said. 
The Auditor’s Office recommended immediate steps that could be taken to pave the way for the merger and to improve management of county jails.  They include having the Governor’s Office for Local Development and the Department of Corrections develop and implement a uniform jail finance management system to capture all jail expenditures on a quarterly basis, restructuring the per diem fee the state pays counties for holding state prisoners, allowing counties to construct new jails only after the  
 

 
 
 
 
 
 
Department of Corrections and the Governor’s Office for Local Development determine need and feasibility, and having the Department of Corrections reimburse all medical costs of jails that participate in medical management programs. 
The survey was created and implemented as a cooperative effort between the Auditor’s Office and the Kentucky Jailer’s Association, the Kentucky County Judge Executive Association, the Kentucky Magistrates and Commissioners Association, the Kentucky Association of Counties, the Governor’s Office for Local Development, and the Department of Corrections.   
Luallen added, “The data now exists to evaluate how the Commonwealth’s system of county jails operates.  Kentucky’s leaders must now find solutions to this problem through thoughtful discussion and debate.” 

State Auditor Report County jails accounted for a total expenditure of $244 million in fiscal year 2005. 
  50% 
Expenditures came from County Fiscal Courts Resources 
  32% 
From State government Resources 

Jails are the largest cost of most counties. In many counties the jail costs exceed all other county costs. Counties have a financial incentive to expand their jails to house more “paying” clients, state inmates serving a state sentence. The state and local financial strain of correctional costs will never be addressed until there is a unified correctional system to ensure coordinated maximum efficiency statewide of resources, and the highest return on taxpayers’ investment. 
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Along with local jail financial strains, the state prison population continues to increase above projections requiring expenditures above those budgeted. Much of this 

is caused by the low rate of parole by the Parole Board. An inevitable consequence of these increasing costs is that the more the legislature funds state corrections the less the state has to provide financial assistance to counties. 

As the following graphs show, our current correctional course is not sustainable. This over incarceration results in costly counterproductive outcomes.  

  
 

  

  

The time is now to restore proportionality and reasonableness to the overall structure of the penal code and other parts of our criminal justice system, holding all offenders accountable, but reserving the most severe penalties for those whose conduct reflects the most severe breaches of public safety and values.  Commonsense reforms will reduce the correctional population safely. Reducing incarceration costs will then allow resources to be reallocated to reducing recidivism through community-based, individual treatment. 
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 Changes to Misdemeanor Jail Credits in Kentucky  
Damon Preston, Deputy Public Advocate, can be reached at damon.preston@ky.gov  
 
In the 2016 General Assembly, House Bill 132 passed to expand service credits available to inmates serving 
misdemeanor sentences in Kentucky.  Though it received little notice, this bill will lead to great benefits to 
county governments and local communities in the Commonwealth. 

Benefits of expanded jail credits:  
                                                                                             

 Substantial savings to county governments                                                                       
 Incentives for inmates to maintain good behavior 
 Expansion of inmate community service and work programs 
 Recognition of educational attainment by inmates 

What credits are available to misdemeanant inmates? 
 Service Labor - Labor performed in a community service program outside the jail or labor performed inside the jail for 

maintenance or jail operations (including food service): 
a. Eight (8) full hours of work = One (1) sentence credit 
b. Five (5) sentence credits = One (1) day credit off of full sentence 

So, 40 hours of work leads to a deduction of 1 day off the full sentence. 
 Education - Successfully attaining a high school diploma or general equivalency diploma – Thirty (30) days credit to be 

deducted from the full sentence 
 Good Behavior – Credits are available in an amount not to exceed five (5) days for each month served, to be determined 

by the jailer for the conduct of the inmate. 
How are credits granted, denied, or withdrawn?  

 Credits are determined by the jailer, not the courts – Prior to HB 132, misdemeanant sentence credits could be denied 
by a district court in any specific case.  That power has now been removed.  As with felony sentences, the court will 
impose a sentence of a designated length and the jailer will determine the release date after calculating any credits that 
are appropriate.  There is no authority for the court or a prosecutor to overrule a jailer’s granting of credits. 

 Credits are mandatory – KRS 441.127 was amended to make the granting of the appropriate sentence credits 
mandatory.  If an inmate qualifies for a credit, it must be granted by the jailer.  No application or request by the inmate 
is necessary. 

 Credits must be uniform – All jail credits must be granted in a uniform manner so that all inmates are treated the same 
and credits are not granted in an inconsistent fashion. 

 Credits may be lost - If an inmate violates the rules of the jail or engages in other misconduct, the jailer may withdraw 
sentence credits earned by the inmate. 

What effect will these credits have on sentences? 
Until HB 132, misdemeanants generally served sentences day for day, unless limited credits were given at the discretion of the 
jailer and not rejected by a court.  Under HB 132, credits are expanded and most will be automatic, leading to predictable 
outcomes. 
Assuming an inmate works 40 hours each week in community service or for the jail, receives 5 days each month for good 
behavior, and does not suffer the withdrawal of credits due to bad behavior, the chart below shows the estimated number of 
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days to be served for each sentence.  If a high school diploma or GED is obtained during the service of the sentence, reduce the 
estimate by 30 days. 

 
 
 

Estimated time to be served: 
30-day sentence – 27 days               60-day sentence – 49 days                    90-day sentence – 70 days 
180-day sentence – 140 days          365-day sentence – 281 days              *HS Diploma/GED obtained, reduce by 30 days 

Once again KACDL is sponsoring a day at the State Fair on behalf of the Kentucky Coalition to Abolish the Death Penalty.  As a sponsor, we are responsible to staff the booth for the day.  KACDL’s day is Friday, August 19, 2016.  We will need 8 volunteers for the day to work 3 hour shifts.  Volunteers are given a parking pass and an entry ticket to the State Fair for that day.  Please contact Amy Hannah at aihannah@metrodefender.org if you are interested or have any questions.   
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HB40 Kentucky’s High Fee for Expungement        
Molly Green can be reached at: molly.green@ky.gov or 859-576-2276

                             Kentucky recently passed a law permitting the expungement of certain low-level felony convictions.  However the state has been in the news again – this time for the high fee included with the new expungement law.  
 
PBS, the Marshall Project, and the Collateral Consequence Resource Center have all recently published articles discussing how prohibitive high expungement fees can be for people trying to clear their records and get better jobs, noting that the fees frustrate new expungement laws and prevent eligible people from going through the process.  Kentucky’s fee of $500 is among the top three highest in the country – Tennessee charges $450 and Louisiana $550.  Many states charge between $100-$200 for felony expungement. 
 
Attorneys working with low-income or indigent clients should note that Kentucky’s new expungement law does not state that the fee is not waivable, so attorneys can still attempt to waive the fee for their indigent clients.  Attorneys can direct individuals to file a Petition to Proceed in Forma Pauperis, which is a request that, due to a client’s financial status, he or she should not have to pay the filing fee.  There is an interactive form available at the Legal Aid Network of Kentucky website that individuals can use in preparing this form on their own.  It is available here:  http://kyjustice.org/interactive-form-forma-pauperis-waiver-court-and-service-fees.  In arguing for the waiver of fees, attorneys can also use KRS 453.190, which states that, “a court shall allow a poor person residing in this state to file or defend any action or appeal therein without paying costs . . .” Further, Spees v. Kentucky Legal Aid, 274 S.W.3d 447 (Ky. 2009), discusses Supreme Court authority that “the inability to pay a fee may not bar the adjudication of a claim or prevent the initiation of a claim.”  Id. at 449. 
 
.  
Molly Rose Green is the Department of Public Advocacy’s expungement fellow and a recipient of the Yale Initiative for Public Interest Law grant.  Her project, Clean Slate Kentucky, aims to increase the number of Kentuckians achieving expungement 
 
 
 
 
 

 

PLEASE HELP 
In light of the new felony expungement law, and the high costs both of filing and of securing representation, the KACDL, along with Clean Slate Kentucky and legal aid organizations are partnering to host a series of expungement events.   
These events are aimed at low-income and indigent people and will provide information on eligibility and the expungement process.   
They will occur in late-July and early-August in Lexington, Covington, and Eastern Kentucky.  
We are seeking volunteer lawyers who are willing to attend a session and/or to represent a client from start to finish through the expungement process on a pro bono basis.  
For more information or to volunteer, contact: 
Molly Green at molly.green@ky.gov.  
With your help, we hope to assist as many needy Kentuckians as 
possible. 
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Miranda v. Arizona as Applied in Kentucky 
Brian Scott West can be reached at brianscott.west@ky.gov 

What happens when a police officer, after giving Miranda warnings, indicates that the accused doesn’t really need a lawyer?  In Crews v. Commonwealth, 2013 WL 6730041 (Ky. 2013), unpublished, (See RCr. 76.28(4) before citing), the Supreme Court underlined the concept that police officers should not be allowed to dissuade someone from getting or using an attorney.  The facts of the case are unique (hopefully).  “Following his arrest, Crews was interviewed by Detective Matthew Sharp, wherein Detective Sharp properly read Crews his Miranda rights prior to the interview and asked Crews if he understood those rights. Crews replied: "Yeah, uh, well do you think I need an attorney?" Sharp responded, "Nah." Sharp then proceeded to interview Crews.”  Id. at *4 
 The Court held: 

[I]t is obvious beyond question that Crews indeed 
needed a lawyer under these circumstances. It 
would defy common sense to believe that 
Detective Sharp did not know Crews needed a 
lawyer. Very recently, in the case of Leger v. 
Commonwealth, we held that lying to persons 
being interrogated in order to induce them to 
waive their rights under Miranda is not 
permitted.  400 S.W.3d 745 (Ky. 2013). We cannot 
distinguish the misrepresentation of informing a 
criminal defendant who is being interrogated that 
his statements would remain confidential, as in 
Leger, from misrepresenting to Crews that he did 
not need a lawyer.  Accordingly, we hold that the 
confession should have been suppressed under 
our Leger ruling.  

Crews, Id.at*5. Contrast this situation with one in which the 
defendant is offered a lie detector at a different time and place, but 
the police do not advise her she can bring an attorney with her, and 
the defendant, apparently believing she does not need an attorney, 
initiates contact with the police without invoking the protection and 
assistance of counsel:   
In Wise v. Commonwealth, 422 S.W.3d 262 (Ky. 2013), the defendant, 
about to be charged with murder, was read her Miranda rights and 

was interviewed by the police.  At this interview, she was offered and 
she agreed to take a polygraph examination to be conducted five days 
later. (The case does not indicate that she was told she could have an 
attorney accompany her to the polygraph station, and in fact, she 
rode with two deputies and no counsel to the polygraph examiner’s 
office.)  The examination included a form that the client signed 
waiving her rights.  She was not verbally given or re-read her Miranda 
rights.  Rather, the Supreme Court stated, “[a]s noted earlier, the 
form the Appellant signed was not a waiver of her constitutional 
rights; it was merely an advisement and acknowledgment that she 
understood these rights.” Id. at *271 
During the interview leading up to the polygraph, the Defendant gave 
some incriminating statements which she moved to suppress at trial.  
(Note that the interview questions and actions, and not the polygraph 
questions and answers and results themselves, were at issue in the 
suppression.)  In finding that there was no violation of Miranda, the 
Court pointed strongly to the actions of the defendant, which were 
inconsistent with a claim of her rights.  “While it cannot be said that 
she expressly waived her Miranda rights, her actions after reviewing 
and signing the form amounted to an implied waiver.  Her proceeding 
with the polygraph examination after being advised of her rights was 
“inconsistent with their exercise” and her actions can be interpreted 
as “a deliberate choice to relinquish the protection those rights 
afford.” Id. at *271. 
In short, the police cannot tell someone who is a suspect that they 
really “don’t need” an attorney, but at the same time, are not 
necessarily required to continually remind persons of the right to an 
attorney every time the person chooses to talk to them.   
Query:  would this case have turned out differently if the police had 
asked her to come back to the station to give another statement five 
days later, where the circumstances indicated a desire for the police 
to have further interviews, but did not indicate a desire by the 
defendant to potentially vindicate herself through passing a 
polygraph examination? 

Next Time:  When is a person considered to be “in custody” for purposes of triggering the reading of Miranda rights? 

The United States Supreme Court’s decision in Miranda v. Arizona, 384 U.S. 436 (1966) turns fifty years old this year.  In celebration of this monumental case, throughout 2016 KACDL will publish articles in each newsletter about how the Miranda decision has been interpreted in Kentucky 
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Kentucky Rejects Montejo v. Louisiana under Section 11 of the State Constitution, retains Michigan v. Jackson rule.  
Contributed by Susan Balliet, DPA Appeals Branch, Susan.balliet@ky.gov 
 Keysor v. Commonwealth, 486 S.W.3d 273 (Ky. 2016)  In Michigan v. Jackson, 475 U.S. 625, 636 (1986), the United States Supreme Court said that after a defendant asserts his right to counsel “at an arraignment or similar proceeding,” any waiver of that right at any subsequent police-initiated interrogation is invalid.  This was an important protection of the right to counsel.  Jackson was adopted by the Kentucky Supreme Court in Linehan v. Commonwealth, 878 S.W.2d 8 (Ky. 1994).    In 2009, Jackson was overturned by Montejo v. Louisiana, 556 U.S. 778 (2009). In Montejo, the Supreme Court decided that a defendant, charged with murder and represented by counsel, may nevertheless be approached by police for interrogation without the knowledge or presence of his attorney as long as the police obtain a Miranda waiver.    In this case, the defendant entered a conditional guilty plea, urging the Kentucky Supreme Court to retain the Jackson rule on state constitutional grounds. The court reversed, stating “[a]lthough our embrace of Jackson in Linehan did not explicitly reference Section 11 of the Kentucky Constitution, we implicitly found Jackson to be in accord with the right to counsel under Section 11 and we expressly do so now.” “Moreover, maintaining and protecting the integrity of the attorney-client relationship is an important public policy of this Commonwealth.” As such, the court rejects the Montejo rule allowing law enforcement to question a defendant represented by counsel.   The trial attorney was David Perlow.  The client was represented on appeal by Erin Hoffman Yang.  
  
 

KACDL Benefits 
 Newsletter with 

criminal justice news and litigation tips from criminal practitioners 
 List Serv to ask 

questions and receive advice from members 
 Litigation Bank 

with sample motions and orders 
 Members Only 

Section of Web 
Page with Z’s DUI Tips 

 CLE Litigation 
Programs Annual 
Conference, June Regional Programs with Legislative Update, Federal Practice; Ethics, Winning DUI cases 

 Assistance with 
tuition to National 
Criminal Defender College in Macon and the Dayton Trial Practice program for 3 members 

 Advocacy on 
Criminal Laws in 
KY General Assembly 

 
 

MARK YOUR CALENDAR FOR FUTURE KACDL EDUCATION Leading criminal defense litigators teaching on the latest thinking 
2016 KACDL DUI Seminar, Registration Open * Friday, August 26, 2016 Boone County Justice Center, 3rd Floor, Grand Jury Room  Burlington, KY   2016 KACDL Annual Conference November 4, 2016 at the Galt House Hotel Louisville, KY  

 More information will be placed our website soon. Can’t wait to sign up? To get information and register now, go directly to our Eventbrite page here https://www.eventbrite.com/e/kacdl-dui-seminar-with-experts-will-zevely-and-joe-suhre-tickets-26326130164 
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Executive Director’s Column 
                     Donna Brown, Executive Director, can be reached at director@kacdl.net 

 
Greetings Everyone!  I am very excited to now be a part of KACDL!  Before I introduce 
myself, I would be remorseful if I did not first express my gratitude to all of KACDL’s past EDs. It is only through their hard work and dedication that we are now positioned to move KACDL forward. Thank you Michael Healy, Amber Greathouse, and Heather Drake for a job well done and for the continued support you still provide KACDL and me. 
As Ernie mentioned, 12 years ago, I left the Louisville Public Defender’s office to support my husband’s career launch as a Capital Projects Engineer and to start a family. I am and will always be forever grateful of the values and knowledge I gained from my time at the Louisville office.  Since then, I have born two children and focused greatly on advocating for our youth’s education.  I feel very blessed to now have the opportunity to continue my volunteer work AND help KACDL advocate not only for the accused but for EVERY Kentucky resident.  
The board and I have committed to making KACDL a notable organization among Criminal Defense Lawyers.  One major step in showcasing this commitment is approval to purchase and implement a new management software that will give us a new website that will be a one stop portal.  We will be streamlining all membership benefits and giving you a Member Only Forum to query issues, follow conversations, and provide your own valuable insights.  Everything KACDL has to offer will be easily accessible from your computer, tablet or phone.  Please be patient with us as we navigate through the changes. I promise it will be worth it. We hope to introduce the new program at our Annual Conference so make sure you note November 4th on your calendars. You are not going to want to miss this year’s event. 
Now is a perfect time for YOU to commit too.  Please consider committing your time and talents a little further. Unfortunately many of us make the mistake of valuing membership at what it can do for us, not what we offer the organization. That works fine for the gym, country club, dining club but not nonprofits. There are ample opportunities to get involved. I have added a  button to the Newsletter to easily identify immediate areas of need. Please consider volunteering for one or consider becoming a committee member, join us at a board meeting, attend a seminar, or submit an article for publication.  This organization was partly founded because of Mr. Haddad’s heart for advocacy and we need you to help us honor his intentions. I look forward to meeting you at one of our events! 

Warm Regards,  Donna Remember, KACDL Members are ALWAYS welcome at Board Meetings!  See our 2016 Board Meeting Schedule Below. 
 Friday, July 29th, 4:00 PM David Ward’s Office, Winchester 
Thursday, November 3rd, 4:00 PM 

The Galt House, 
Louisville 

“The achievements of an organization are the results of the combined effort of each individual.” 
Vince Lombardi

KACDL Commitees 
 

Committee Chairs 
 

Standing Committees 
  Legislative Committee 

Rebecca DiLoreto, 
Chair 

Rules Committee 
William Deatherage, Chair 

Membership / 
Nominations & 

Awards Committee 
Dan Goyette, Chair 

DUI Committee 
Rachael Neugent, 

Chair 

Education 
Committee 

Brian Scott West, Chair 

Amicus Curiae Committee 
Larry Simon, Chair  

Strike Force 
Committee 

Russ Baldani, Chair  
 

KACDL Contact Information: 
Donna Brown, Executive Director Email: director@kacdl.net (502) 594-1375 P.O. Box 326  Hebron, KY 41048    

Call for Submission: September 2016 Newsletter Edition Category: Litigation Practice Tips, Less than 1000 words Deadline: August 15th  
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